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1 Introduction
The last decade has witnessed the increased influence of
neuropsychological insights on age boundaries in legal proceedings. In
the Netherlands, recent law amendments with regard to the
introduction of ‘adolescent criminal law’ clearly reflect the influence of
neuropsychological findings with regard to adolescent brain
development. For instance, based on the well-replicated findings that
– on average – the brain continues to mature up until twenty-five
years of age,1 young adults (of eighteen to twenty-three years of age)
can be sentenced under criminal law as children based on the
personality of the suspect or the circumstances of the criminal
offence.2 Nevertheless, in Dutch civil law, no such influence can be
distinguished.3 In Dutch civil law, different age limits with regard to
the participation of children in procedures are used, and many
different exceptions with various age limits can be discerned. Children
lack legal capacity – locus standi – and are no independent party to
the proceedings. Parents or guardians are responsible to represent
them in civil court proceedings, and when a conflict of interests
between the child and the legal representative(s) can be established,
the court can appoint a guardian ad litem (‘bijzondere curator’) to
represent the child.
Children who experience civil law proceedings are mostly involved in
family law or child protection proceedings. In such proceedings,
tensions often exist between the interests of parents and child.
Recently, voices have been raised to improve children’s legal position
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in civil law: to reflect upon the age limit of twelve years for children to
be invited to be heard in court and the need for children to have a
stronger procedural position.4 This article focuses on children, their
current procedural possibilities in civil law and possible findings to
improve their current position as legally incompetent parties in civil
proceedings concerning children (family law or child protection
proceedings). We aim to answer the question: to what extent are
current age limits for children in Dutch family law in conformity with
neuropsychological insights? First, the current legal position of
children in Dutch law and practice will be analysed (section 2). After a
brief introduction of the child’s right to be heard, the child’s right to be
heard in family law proceedings, recommendations for improvement
of the child’s legal position and political unwillingness to act upon
recommendations for Dutch civil law will be discussed. Furthermore,
current age limits for children in Dutch civil law will be compared with
the legal position of children in other Dutch law contexts. Second,
development of psychological constructs relevant for family law will be
discussed in relation to underlying brain developmental processes and
contextual effects in children (section 3). These constructs encompass
cognitive capacity, autonomy, stress responsiveness and (peer)
pressure. What is known from recent literature on the development of
these neuropsychological processes in children and – based on these
insights – is there a need for change of their legal position in family
law? In the final part (section 4) of this article, we will address the
question what lessons can be learnt from neuropsychological insights
for Dutch family law.

2 The Current Legal Position of Children in Dutch Law
and Practice
2.1 The Child’s Right to Be Heard
Children have the right to be heard according to Article 12 of the
Convention on the Rights of the Child (hereinafter CRC), and this
includes the right for all children who are capable of forming their
own views to express those views freely in any judicial proceedings,
such as civil proceedings, ‘either directly, or through a representative
or an appropriate body’ (Art. 12 section 2 CRC).5 The right to be
heard, as enshrined in Article 12 CRC, includes three components: (1)
the right to information about being heard, (2) the right to be heard
and (3) the right to be taken seriously by way of their views being
given due weight in accordance with the age and maturity of the child.
In addition to the fact that the right to be heard is an obligation that
arises from the CRC, a large number of studies show that participation
for children has a number of positive effects.6
The Committee on the Rights of the Child dedicated their General
Comment Number 12 to the child’s right to be heard and emphasised
that
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Article 12 imposes no age limit on the right of the child to express
her or his views, and discourages States parties from introducing
age limits either in law or in practice which would restrict the child’s
right to be heard.7

The Committee on the Rights of the Child acknowledges that some
jurisdictions prefer to state an age at which the child is regarded as
capable of expressing his or her own views – age limits are often used
in domestic procedural law. Yet, the Committee assures that,
according to the CRC, children’s capability to express their own views
should be determined on a case-by-case basis and this requires an
individual assessment of each individual child.8
However, many countries have included age limits that impede the
child’s right to be heard in legal proceedings. The Fundamental Rights
Agency of the European Union looked at statutory provisions in ten
member states of the European Union regarding the child’s right to be
heard in civil cases and found, in 2015, that age limitations are often
incorporated in domestic law with regard to the child’s right to be
heard.9 Furthermore, differences can be found in the scope of the
right to be heard. In some countries, the right to be heard is limited to
a single interview by a judge, but in other countries, children have the
possibility to present evidence, to intervene in a case or to receive
court rulings.10 Age limits can hinder the child’s right to be heard in
legal proceedings in two ways: absolute age limits that are reflected in
law can restrict children’s participation in legal proceedings, but also
age limits in law can lead to an interpretation of law that obstructs the
child from being heard in legal proceedings in practice. In Dutch civil
law and practice, age limits are common. In the next paragraph, the
use of age limits in Dutch civil law and their implementation in
practice will be further discussed.
2.2 Dutch Family Law and Children’s Legal Position
Under Dutch family law, a child is a person under the age of
eighteen.11 Children lack legal capacity, although in the past few
decades many exceptions to this rule have been added to the Dutch
Civil Code.12 Only their parents or other legal guardians can initiate
civil proceedings and act as an independent party.13 Parents who bear
parental responsibility are responsible for the child’s legal
representation in civil matters.14 In case of a conflict of interests
between the child and his or her legal representative (parent or legal
guardian), the court can appoint a guardian ad litem15 (‘bijzondere
curator’) who can represent the child in civil proceedings and instigate
such proceedings. Guardians ad litem in the Netherlands are usually
trained as (family or children’s) lawyers or as educationalists
(behavioural experts). Furthermore, in some family law matters,
Dutch law provides children with the possibility to approach the court
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informally and ask for a specific decision. This informal access to the
court is available in matters related to custody after divorce and
contact between a child and a parent.16
Despite their legal incapacity, children are interested parties in all
family proceedings,17 including proceedings concerning child
protection measures such as a family supervision order. Moreover,
they have the right to be heard in court proceedings if they are twelve
years or older and are not regarded legally incompetent to express
their will.18 Children younger than twelve years of age can be heard on
their request if the court decides that the child is competent. In this
part of our review we will further elaborate on children’s procedural
position in family law proceedings and the use of related age limits.
2.3 Age Limits in Dutch Civil Law
Although the child’s legal position in family proceedings was
repeatedly debated in society and in parliament in the past few
decades, the Dutch legislature has time and again made it clear that
there is no reason to change the concept of legal incapacity of children
in family proceedings. Nevertheless, in Dutch civil law, many
exceptions to this principle can be distilled.
In Dutch family law, children from the age of sixteen and older are
given some opportunities to initiate proceedings independently from
their legal representatives in some particular situations. For example,
an underage mother of sixteen years or older who wants to care for
and raise her child under the right to exercise authority over it, may
request the Juvenile Court to be emancipated.19 She also has legal
capacity to act in court and to appeal against a court decision. A child
who has reached the age of sixteen may request the District Court to
be emancipated, in the sense that certain legal powers of an adult are
granted to him by court order.20 In the court order decreeing the
emancipation, the District Court explicitly specifies which legal
powers of an adult are awarded to the child. The child may
independently act as plaintiff or defendant in legal proceedings with
regard to matters concerning the emancipation itself and with regard
to juridical acts for which he has obtained full legal capacity pursuant
to his emancipation. This is mostly used for family business matters in
which children are participating and, therefore, need to have legal
powers. In matters of adoption, a parent who has not yet reached the
age of legal majority has full legal capacity to act in legal
proceedings.21 Children from sixteen years of age and older can also
initiate proceedings with regard to changing the registration of sex in
their birth certificate.22 This law amendment of 2014 was inspired by
Article 450 of Book 7 of the Dutch Civil Code, stating that, for medical
treatment, children from the age of sixteen or older are legally
competent to initiate proceedings. Medical treatment for children
between twelve and sixteen years of age is only possible with ‘double’
informed consent of both parents (as legal representatives) and the
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child, but some exceptions exist to start medical treatment for this age
group without parents’ consent.23
For children who experience family supervision orders, exceptions to
the legal incapacity of children are also incorporated in the Dutch Civil
Law. Children who are twelve years of age or older can file requests to
the court with regard to their complaints about the implementation of
the family supervision order, such as a formal order from the child
protection services that are responsible to supervise the child and the
family.24 Children from the age of twelve or older can also request the
court to terminate a family supervision order or an out-of-home
placement of the child (in alternative care) that can be ordered in light
of a family supervision order.25 Still, these children cannot appeal a
family supervision order without their legal representative since they
have no locus standi.
Another exception to the rule that children are legally incapacitated in
civil proceedings was introduced in 2008, for children who experience
secure treatment (out-of-home) placement. Because a secure
treatment placement involves a serious human rights interference – a
deprivation of the child’s liberty – extra safeguards were introduced in
legislation, and the child who risks or faces secure treatment
placement is deemed legally competent to independently start legal
proceedings or appeal a decision.26 In secure treatment placement
proceedings, children are an independent party to the proceedings,
have locus standi and are represented by a lawyer.27
Besides direct autonomous access to court proceedings, the Dutch
Civil Code offers children who are twelve years or older the possibility
to informally contact the court in the context of divorce proceedings
and request that joint parental authority be converted to sole parental
authority or to bring a case with respect to access rights or care plans
subsequent to divorce.28 Children from the age of twelve and older
can informally contact the court (e.g. by writing a letter or sending an
email) without (legal) representation. Children younger than the age
of twelve who are considered as competent can also use this
opportunity.29 The court has discretionary power to decide about the
child’s request. No mandatory duty to hear the child in court or to give
a formal legal decision exists. The child is not competent to
autonomously appeal any decision in this context but can only appeal
through his or her legal representative(s) or guardian ad litem30 In
practice, children’s use of this ‘informal access’ to court remains
trivial.31
Children can also request the court to appoint a guardian ad litem
when there is a conflict of interests between the child and his or her
parents or guardian as legal representatives in any matter about the
upbringing and education of the child.32 The court can appoint a
guardian ad litem ex officio. The child can also request the
appointment of a guardian ad litem. When the judge rejects the
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request to appoint a guardian ad litem, the child can appeal with the
support of a legal representative.33 A significant increase in the
number of appointed guardian ad litems has been visible in the last
decade. Furthermore, a development of further professionalisation
occurred and judges have become more acquainted with the
possibility to appoint a guardian ad litem for children.34 Nevertheless,
judges do not always appoint a guardian ad litem on request. When,
for example, the child’s interests are represented by his or her parents,
child protection services or a social worker who is responsible for a
child protection order, judges are reluctant to appoint a guardian ad
litem35 In legal parentage proceedings with children involved, judges
will always have to appoint a guardian ad litem (ex officio) to
represent the child.36 The court has no discretionary power in such
proceedings.
As was mentioned, children from the age of twelve years or older must
be given the opportunity to be heard in civil court proceedings and are
invited for a court hearing.37 Only in child alimony proceedings, the
age limit to invite children to be heard in court is sixteen years of
age.38 The court has discretionary power to hear children younger
than twelve years of age on their request when they are deemed
competent. This group of children do not have the right to be heard
since their being heard is left to the discretionary power of the court.
Thus, children under the age of twelve are not automatically invited to
participate in the court procedure and need to take action if they want
to be heard in court. In practice, children under the age of twelve are
rarely heard in family law proceedings.39
For children twelve years or older, in the Dutch Code of Civil
Procedure judges are given the opportunity to not hear these children
only when it concerns a case of minimal relevance to the child. The
Dutch legislator has underlined that when it is plausible that the child
does not want to be heard, the judge is not obliged to hear the child.40
The same applies for children who are unable to be heard due to a
physical or mental health problem.41 A last exception to the rule to
hear every child of twelve years of age and older concerns the situation
in which the judge fears that hearing the child will negatively influence
the child’s health and development.42
Courts and judges are not given any conditions or blueprint in
legislation on how to hear the child in court. The Dutch Code of Civil
Procedure remains silent about the way children should be heard in
civil law proceedings. In 2015, the Courts of Appeal developed a
professional standard of how the child should be heard.43
2.4 Age-Limits in Other Dutch Legal Contexts
In other Dutch legal contexts, children’s procedural rights are
different. In criminal law, child suspects from the age of sixteen or
older are given the same rights as adult suspects; in other words, they
are seen as an independent party to the criminal proceedings. They
44
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can, for example, question witnesses.44 Children are represented by a
lawyer in criminal proceedings, and the lawyer can also independently
execute the child’s rights when the child is younger than sixteen years
of age,45 such as to initiate appeal proceedings.
In administrative law, no age limits are used with regard to the
position of children. Children can independently start proceedings
when they are considered competent to oversee the consequences of
their decisions.46 The court will assess the child’s competency in light
of the individual circumstances of the case. The Youth Act 2015, a
specific administrative legal act for all forms of support and care for
children and families, encompasses a similar approach, and all
children who are considered competent can initiate court proceedings,
for example, to contest a decision of an administrative body in
response to a request for youth care and support. These children can
also independently appeal court decisions. The only exception to this
individualised approach to children’s procedural rights in
administrative law, as mentioned, involves decisions in light of secure
treatment placements of children that are covered by the Youth Act
2015. Since this particular situation of secure treatment placement is
closely connected to other out-of-home placements of children in
alternative care as part of child protection, regulated in the Dutch Civil
Code,47 the age limit of twelve years of age that is adopted in civil law
is used.
It has, thus, become clear that in different law regimes the procedural
position of children varies and both age limits and an individualised
competency test are used. It seems like different Dutch legal contexts
envisage diverse child images with differing consideration of the
child’s evolving capacities and competency.48
2.5 Political (Un)willingness to Improve the Child’s Legal Position
It can be concluded that the legal position of children in Dutch civil
law is rather complex and fragmented and also differs from the child’s
position in other Dutch legal contexts. Over the past few decades
several exceptions to the child legal incapability have been introduced
in legislation, with various aims and motivations,49 but this has only
led to a more complicated system with regard to the legal position of
children, a system that includes so many exceptions to the rule of legal
incapacity. In the Dutch civil law system, children are no independent
parties and cannot instigate proceedings and appeal against decisions.
In recent history, several voices have been raised to encourage the
Dutch legislature to improve children’s position in civil proceedings,
often based on research findings.50 According to the Dutch legislature,
the child’s best interests will be sufficiently represented by his parents
or other legal guardians in most situations. When the child’s interests
conflict with the interests of his legal representative (parent or legal
guardian) and this causes a serious conflict of interests, for example,
with regard to the education and upbringing of the child, access to
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court is guaranteed via the appointment of a guardian ad litem; this
legal possibility is considered sufficient by the legislator.51 In 1991,
with regard to legal reform of family procedures, the legislator
confirmed that children do not and should not have the legal capacity
to initiate family proceedings. Children are not legal parties to
proceedings and need to be represented by their parents or other legal
guardians or by a guardian ad litem.52 In order to strengthen the legal
position of children in civil proceedings, the legislator clarified to have
chosen to improve the child’s possibilities to be represented by a
guardian ad litem in cases where the child’s best interests cannot be
represented by a parent or other legal guardian, for example, in the
situation of a conflict of interests.53 The legislator emphasised that the
lack of an independent procedural position does not constitute a
violation of Article 6 of the European Convention of Human Rights
(guaranteeing access to an impartial tribunal) since the European
Court on Human Rights has accepted the vulnerable position of
children as a legitimised interference of this fundamental right.54
In 2003, in response to recommendations of a research project,
commissioned by the Dutch Ministry of Justice, focused on the legal
position of children in civil proceedings,55 the legislator again took the
same position in response to a research report focused on
improvements of the legal position of children and the guardian ad
litem. The legislator stated that the current possibilities of
representation by a guardian ad litem when there is a conflict of
interests between the child and his parents or other legal guardians
were sufficient and it was unnecessary to introduce an independent
legal position in civil proceedings for children.56 According to the
legislator, the current system in which parents or other legal
guardians represent their child, unless there is a conflict of interest,
sufficed. That is, the child’s legal position did not need to be
strengthened and was sufficiently protected.57 The Ministry of Justice
voiced a similar response to a research report of the Dutch Children’s
Ombudsman about the child’s guardian ad litem in 2012. It was stated
that the legal possibility to appoint a guardian ad litem is sufficient to
guarantee the child’s best interests, since the court has wide
discretionary scope to appoint such a representative. A ‘serious
conflict of interests’ needed for the court appointment of a guardian
ad litem should, according to the legislator, not need to be interpreted
strictly, like case law had shown, but could be widely interpreted.58
Not only when parents and their child obviously have direct
conflicting interests, but also when parents are incapable of
overseeing the issues concerning the child or of sufficiently
representing these issues, one could speak of a ‘serious conflict of
interests’ that requires the appointment of a guardian ad litem.59 This
means that the threshold for a court appointment of a guardian ad
litem should be considered low. For instance, according to the
legislator divorce or separation conflicts between two ex-partners
could yet lead to the assumption of such a ‘serious conflict of interests’
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and, thus, lead to the appointment of a guardian ad litem for the
child.60
The Dutch Government Committee on Reassessment of Parenthood
reflected in its report of 2016 on the current statutory framework for
hearing children and concluded that there are few objective arguments
that can be proffered for a specific age limit of twelve years.61 The
Government Committee was of the opinion that, on the one hand,
the hearing of children should preferably not be linked to a predetermined age-limit, but instead should be determined on a caseby-case basis … On the other hand, the Government Committee
understands the need from a practical point of view to have clear
age limits, from which a child should be heard.62

According to the Government Committee, children from the age of
eight should have the right to be heard in procedures related to
parentage and custody. Although the age limit of eight years is
obviously equally arbitrary, the Committee believes that, in general, a
child from this age can be presumed to be able to understand what
decisions in the field of parentage and custody will mean, provided
that they are explained to him or her. The Committee, therefore,
recommended in 2016 that children from the age of eight should be
granted the opportunity to be heard in procedures regarding
parentage and custody and advised that the right of children to be
heard should be placed in the context of a broader reflection of the
position of children in Dutch procedural law. Furthermore, the
Committee advised that the possibility of creating a formal procedure
for children to bring a case to court should be examined.63 The Dutch
government endorsed these recommendations in its coalition
agreement of 2017,64 and in 2018, the Minister of Legal Protection
announced that further research will be initiated.65
In this part of our review it has been made clear that in Dutch family
law a tortuous jungle of age limits, exceptions and limitations
regarding children’s procedural rights has developed in the past few
decades. In other Dutch legal contexts, different choices have been
made and children’s procedural position differs. Until recently, the
Dutch government has been reluctant to improve the child’s
procedural position in family law, although in the last two years, the
endorsement of the aforementioned recommendations of the
Government Committee to further reflect on improvements to the
child’s procedural rights shows an opening and willingness that is an
important step forward from a children’s rights perspective.
In the next part, relevant neuropsychological insights will be
presented. Moreover, it will be discussed what lessons can be learnt
from these insights when reflecting upon age limits and the child’s
right to be heard and to initiate proceedings.
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3 Neuropsychological Insights
3.1 Neuropsychological Insights and the Child’s Right to Be
Heard
In the first part of this review, it is mentioned that, according to
Article 12 CRC, children have the right to be heard, and this includes
the right for all children who are capable of forming their own views to
express those views freely in any judicial proceedings, such as civil
proceedings. The right to be heard as enshrined in Article 12 CRC
includes three components: the right to information about being
heard (1), the right to be heard (2) and the right to be taken seriously
by way of their views being given due weight in accordance with the
age and maturity of the child.
In order to effectively implement these components of Article 12 CRC,
neuropsychological insights with regard to the child’s development are
crucial. In particular, developmental insights regarding the child’s
capability and maturity and resistance to possible influence or
manipulation of the child’s opinion. Furthermore, it is vital to have
insight into the relevance for the child to be taken seriously by way of
giving due weight to his or her views.
If we want to understand what children are capable of at a certain age,
it is important to gain more insight into milestones and biological
transition phases that affect cognitive and emotional processes. Such
an important transition phase is adolescence – roughly spanning from
age ten to age twenty-three – which entails the process of growing up
from a child into becoming an adult member of society. Adolescence
starts with the onset of puberty, a hormonal process that is related to
brain development and emotional processing66 and already starts –
on average – at age eight in girls and nine in boys67 As hormonal
changes during puberty affect brain regions involved in affective
processing (including emotion regulation, stress responsiveness and
decision making under risk and uncertainty), it is important to
recognise that these developmental effects are initiated way before the
age of twelve.
Scientific studies into large-scale normative brain development are
accumulating, using state-of-the-art neuroimaging techniques.68
Especially, longitudinal studies are informative when it comes to
disentangling developmental effects from individual variation in brain
and behavioural change.69
Developmental neuropsychology offers starting points for determining
and reconsidering the legal position of children. For example, a recent
publication by Grootens-Wiegers, Hein and colleagues examined
neuroscientific mechanisms that may be relevant to the capacities of
children in making medical decisions.70 Neuroscientific insights also
have been applied in adolescent criminal law: the age limit in
adolescent criminal law can be extended to twenty-three years, taking
into account individual characteristics, based on the now widely
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replicated finding that brain development has not yet been completed
with eighteen years, but extends on average to around twenty-three
years.71 Although there have been reflections on the age limits on the
right to be heard and the legal capacity to initiate family
proceedings,72 current insights from developmental neuropsychology
have not yet been included in determining the procedural position of
children within family law. As opposed to adolescent criminal law, this
article is intended to reflect on the lower age limit of the right to be
heard and legal capacities to initiate family proceedings.
Developmental brain imaging studies are usually carried out from
eight years onward (up to twenty-five years of age), spanning late
childhood and adolescence. Therefore, in this part, an overview is first
provided on the general patterns of brain development across late
childhood and (early) adolescence, to obtain a broad sense of
anatomical and functional brain changes occurring in this phase of
development. This knowledge is relevant in guiding the interpretation
of behaviour, cognitions and emotions based on the
(neuro)psychological development. In other words, What can be
expected from children within a certain developmental period? This is
followed by a section on the development of language, perspective
taking and executive functions. These are neurocognitive capacities
that are relevant for (family) law, such as the capability to form and
express an own view (which is not purely dependent on cognitive
systems, though, but is also influenced by emotions and theory of
mind skills). Finally, development of the psychological constructs
autonomy, stress responsiveness and (peer) pressure are discussed in
relation to the civil law context.
3.2 Brain Development from Late Childhood into (Early)
Adolescence
With the development of sophisticated neuroimaging techniques over
the last twenty years, it has become possible to study changes in the
living brain. We will first briefly summarise current research on
structural and functional brain changes taking place during the
transition from childhood into adolescence.
This summary relies on the most recent evidence available and is not
intended to be an exhaustive review of the literature; moreover,
studies tend to use ‘typically’ developing adolescents, which limits our
ability to comment on whether or how these processes may change for
young people with developmental delays or across a broader spectrum
of neurodiversity.
With structural magnetic resonance imaging (MRI), it has been found
that changes occur in the brain’s grey and white matter across
childhood and adolescence. Grey matter includes the cerebral and
subcortical brain structures and is, among others, composed of
neuronal bodies, synapses (i.e. the site of transmission of electric
nerve impulses between two nerve cells), glial cells (i.e. the cells that
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surround neurons and provide support for and insulation between
them), dendrites and blood vessels. White matter largely comprises
big, organised myelinated axons that connect grey matter brain
regions.73
It has been shown that at six years of age, total brain volume already
reaches 95% of its adult size.74 Then, total brain volume peaks around
ten years of age, followed by a gradual decrease.75 This developmental
pattern of total brain volume is strikingly similar between boys and
girls76 and invalidates claims that brain development in boys is
delayed as opposed to that in girls.
Researchers found that grey matter volume was highest in childhood,
decreased across early and middle adolescence and began to stabilise
in the early twenties; this pattern held even after accounting for
intracranial and whole brain volume. Additional studies of cortical
volume have also documented the highest levels occurring in
childhood, with decreases from late childhood throughout adolescence
– the decrease appearing to be due to the thinning of the cortex.77 For
white matter volume, on the other hand, researchers found that,
across samples, increases in white matter volume occurred from
childhood through mid-adolescence and showed some stabilising in
late adolescence. Some neural circuitry, consisting of networks of
synaptic connections, is extremely malleable during adolescence, as
connections form and reform in response to a variety of novel
experiences and stressors.78
Next to these ‘global’ changes in gross morphology, regional
developmental changes in brain areas and their interconnections have
been reported as well.79 Theoretical models have emerged to explain
how regional neurobiological changes map onto cognitive and
emotional development from childhood into adolescence. Two of the
often used models are the ‘dual systems’ model and the ‘imbalance’
model. The dual systems model80 describes the product of a
developmental asynchrony between a quickly aroused reward system
(the ventral striatum), which inclines adolescents toward sensation
seeking, and still maturing self-regulatory regions (i.e. the prefrontal
cortex (PFC)), which limit the young person’s ability to resist these
inclinations.81
The ‘reward system’ references subcortical structures, while the ‘selfregulatory regions’ refer to areas like the PFC.
The imbalance model shifts the focus away from an orthogonal, dual
systems account and instead emphasises patterns of change in neural
circuitry across adolescence. This fine-tuning of circuits is
hypothesised to occur in a cascading fashion, beginning within
subcortical regions (such as those within the limbic system), then
strengthening across regions and, finally, occurring within outer areas
of the brain like the PFC.82 This model corresponds with observed
behavioural and emotional regulation – over time, most adolescents
83
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become more goal oriented and purposeful, and less impulsive.83
Irrespective of the differences between the two models of brain
development and the relation to behaviour, they both converge on the
point that fundamental areas of the brain undergo asynchronous
development from childhood into adolescence. That is, adolescent
behaviour, especially concerning increased risk taking and stilldeveloping self-control, has been particularly attributed to
asynchronous development within and between the subcortical and
cortical regions of the brain. The former drives emotion, and the latter
acts as the control centre for long-term planning, consideration of
outcomes and regulation of behaviour.84 Thus, if connections within
the limbic system develop faster than those within and between the
PFC region, the imbalance may favour a tendency towards heightened
sensitivity to peer influence, impulsivity, risk-taking behaviours and
emotional instability.85
3.3 Neurocognitive Capacities
To obtain realistic predictions about the cognitive capacities needed to
weigh different arguments, form an opinion, make a decision and
oversee the consequences of that decision, it is important to get
insights into the general developmental patterns of the underlying
neurocognitive systems. All of these steps are directly relevant when
reflecting on age boundaries within civil (family) law. Here, the
development of cognitive capacities needed to form and express an
(own) view will be highlighted, as well as the cognitive capacities
needed to initiate proceedings.
On the level of language development (i.e. understanding of sentences
and subsequent speech production), it has been demonstrated that the
development of understanding and producing complex (i.e. multiclause) sentences usually begins some time before the child’s second
birthday and is largely complete by age four. In general,
comprehension precedes production.86 Verbalising an opinion,
however, including labelling emotions or feelings, is much more
difficult and continues to develop until age ten to twelve.87 These ages
are averages and, again, large individual differences exist as some
children are able to verbalise an opinion at the age of four, whereas
others still might have difficulties at the age of twelve. In addition to
verbalising an opinion, this opinion first needs to be formed. This is a
complex process of understanding information, integrating different
perspectives and arguments and organising thoughts and feelings.
Although children at the age of four can express their view based on
arguments, they conform under the influence of peer pressure.88
Forming an opinion is also based on taking different perspectives, that
is, reasoning about others and understanding what they think, feel or
believe.89 Studies have shown that these ‘theory of mind’ skills
develop in infancy by the age of five years.90 In an extensive metaanalysis of more than 170 independent studies it became clear that the
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basic understanding of other peoples’ intentions and emotions is
significantly developed at age six.91 However, these skills continue to
fine-tune into the teenage years,92 paralleled by the maturation of the
‘social brain network’ (i.e. temporo-parietal junction, superior
temporal gyrus and intraparietal lobe).93
Competence is one of the skills that is important when determining
the legal position of children in civil law, certainly, when it concerns
their own legal entry. Competence includes four domains –
understanding, reasoning, valuing and making a choice – all part of
executive functioning or higher order cognitive capacities. In clinical
practice, extensive research has been carried out into will competence
by Irma Hein. For her dissertation, she developed, among other
things, a measuring instrument – the MacCat-T – to objectively
measure the competence of children within medical scientific
research. Hein’s research showed that, with regard to participation in
medical examinations, children under age 9.6 were generally not
competent, whereas children above 11.2 were, with a transition area in
between.94
Brain research also shows that executive functions, which are strongly
related to the ability to make independent decisions and to oversee the
consequences of actions, show a spectacular increase between ten and
fifteen years95 These findings are in line with those on the cognitive
development of children, which showed a major leap again around the
age of twelve, especially, in the field of abstract reasoning.96 This
means, among other things, that children are increasingly able to
think and reason about hypothetical situations, which is necessary
when starting legal proceedings independently. For younger children,
not only is abstract reasoning insufficiently developed, so that a child
is unlikely to be able to see the hypothetical consequences of a legal
procedure, the capacity to control impulses is also not yet optimally
developed. However, these are relevant skills for initiating a (family)
procedure.
Again, competence is usually determined based on cognitive skills.
However, next to cognitive abilities, competence also entails
emotional development, such as empathy (i.e. understanding others’
emotions), or theory of mind. Interestingly, in the previous part, it was
shown that most children at the age of six already have theory of mind
skills.
Taken together, on the one hand, speaking capacity needed for
verbalising an opinion, is – on average – developed at age four. On the
other hand, higher order cognitive functions needed for complex
decision making and overseeing future consequences of these
decisions (such as abstract reasoning, impulse control, executive
functioning) are developing into the teenage years. These findings do
not imply, however, that children should be without locus standi in
civil law proceedings and be legally incompetent or too young to be
heard in court under the age of twelve. First, there are substantial
individual differences in cognitive abilities, and second, there is no
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such thing as ‘pure’ cognition – an opinion or decision is, regardless of
age, affected by the level of emotional arousal, motivation and social
context.97 Indeed, as the earlier mentioned imbalance model of brain
development suggests, emotional and cognitive systems in the brain
are highly connected and become more connected with age.98
Therefore, in the next section, it will be described how socialemotional functions develop and how these functions and the (social)
context can influence cognition and decision making across late
childhood and adolescent development. Aspects such as reward
sensitivity, social rejection and stress will be discussed, as these are –
similar to cognitive aspects – relevant for reflections on age limits for
children’s participation in family proceedings.
3.4 Social-Emotional Functions and (Social) Context
Social and emotional functions can be described as
the developing capacity of the child to form close and secure adult
and peer relationships; experience, regulate, and express emotions
in socially and culturally appropriate ways; and explore the
environment and learn – all in the context of family, community, and
culture.99

It has been reported that children from four years onwards start to
identify and articulate their own and other people’s feelings.100
Importantly, when children’s needs and feelings are consistently met
by adults, they are better able to develop secure relationships, regulate
their emotions and pay more attention to their surroundings.101
When it comes to meeting children’s needs, this inherently means
taking children seriously by – for example – hearing them in family
proceedings. According to Article 12 CRC, children’s views should be
given due weight in accordance with the age and maturity of the child.
From earlier studies it became clear that children feel frustrated and
powerless if they are not involved in important decisions about their
lives.102 In addition, undermining the child’s autonomy – by not being
allowed to participate in family law proceedings or not being heard –
leads to a decrease in self-esteem.103 Additionally, it is extremely
important for children to be taken seriously: they indicate that they
feel more respected when their opinion is noticed.104 In her
dissertation ‘Children, Autonomy and Courts’, Daly argues:
Urging a movement towards respect for autonomy is likely to
improve the situation of children. Autonomy is a useful and
important concept because it is always about what one wants. It is
also about insisting that we respect others – their lived
experiences, their values, their beliefs; none of which a separate
individual can ever truly understand. Autonomy should be much
more about the obligations of adults to respect children and
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individuals, and to treat their choices as important, as it is about
children’s rights claims.105

From a neuroscience perspective, it can further be supported that
experiences related to gaining respect can be very rewarding in young
teenagers.106 For instance, primary rewards (such as money) in the
teenage brain lead to a strong pattern of activity in the striatum – a
brain region that processes rewarding stimuli.107 In addition to
money, there are various other forms of rewards that affect the
teenage brain, such as getting a compliment,108 but possibly also
experiencing autonomy.109 Research in the United States has shown
that certain interventions in high schools (aimed at a healthier
lifestyle or aimed at reducing bullying) work particularly well with
teenagers when their opinion is being heard and when their sense of
autonomy is increased.110 For example, when teenagers are asked to
come up with solutions for various problems at school (such as
aggression, unhealthy eating, bullying behaviour).
On the other hand, it has been found that if adults (repeatedly) violate
the sense of respect and autonomy of young adolescents by not taking
them seriously or not hearing them, this can lead to decreased selfconfidence and self-image and behavioural problems.111 In girls, these
behavioural problems are more common in the form of internalising
behaviour, such as depression or anxiety. In boys, behavioural
problems are more often expressed in the form of externalising
behaviour, such as aggression and problems with impulse control.112
In addition, children and adolescents who have been repeatedly
rejected, for example by peers, experience mental health problems
that persist into adulthood.113 A possible mechanism that underlies
the mental problems and rejection by peers is an increased emotional
and neural reactivity in response to negative treatment, such as being
ignored or being rejected.114 For example, it was reported that feelings
of social rejection and exclusion lead to a pattern of brain activity in
areas that are also involved in physical pain.115 Such effects can
already be measured in children under the age of ten.116
Thus, scientific literature suggests that taking children seriously (e.g.
by being heard or being allowed to give an opinion, and also receiving
feedback about the judge’s decision) is highly rewarding and essential
for their well-being. In addition, brains of children react strongly to
feelings of exclusion, like being left out of (or not being heard in) civil
proceedings that directly affect the child. The negative effects of
exclusion on mental well-being can already be demonstrated in
children from ten years onwards and might continue into adulthood.
The aforementioned findings are directly relevant to legal practice, in
which currently (young) teenagers are often not heard or are unable to
independently initiate legal proceedings. Although children often
indicate that they want to be heard or give their opinion, this is not
always granted because of the assumption that, for example, the child
conversation is stressful and young children are insufficiently
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resilient. Individual differences in stress sensitivity and the
development of the stress system in children will now be addressed, as
well as the circumstances that may play a reinforcing or protective
role.
Initiating legal proceedings or participating in a child conversation
with a judge can be experienced as upsetting or can even be stressful
or burdensome.117 This is partly due to unfamiliarity with the youth
assistance system or legal practice, but also with the impact of the
decision.118
Adrenaline and cortisol are the two hormones that control the physical
response to stress. Adrenaline is released from the adrenal gland
within seconds, while cortisol acts more slowly and regulates the
initial stress response.119 In contrast to short-term exposure to stress,
long-term exposure to stress actually leads to a weakened cortisol
response,120 which may indicate reduced resilience. Although partly
determined by genetic effects (i.e. individual differences in stress
sensitivity or resilience related to genetic differences between
people121), the environment also influences stress sensitivity.
Exposure to early life adversity (such as mental and physical abuse)
causes a weakened cortisol response that persists into adulthood.122
With regard to brain development, research has shown that (chronic)
exposure to stress in early childhood has adverse effects on the
development of various brain areas, including the amygdala and
hippocampus.123 These areas remained poorer connected and were
associated with poorer memory and more internalising behaviour.124
As mentioned earlier, children are sensitive to acceptance and
rejection. For example, research has shown that peer evaluation and
exclusion have a negative effect on the cortisol response.125 These
effects have already been demonstrated in children under ten years of
age.126 There are certain child characteristics and
‘buffering/protective’ circumstances under which this pathological
stress response can be partially restored or overcome. For example,
children who have a higher level of self-control and better cognitive
reappraisal skills (i.e. being able to reinterpret and keep thoughts and
behaviour under control) have a more resilient cortisol response.127 In
light of legal proceedings, it can be suggested that if a child is allowed
to participate in a family-related procedure, this increases the sense of
self-control, which may possibly reduce the stress response.
Moreover, high-quality friendships during adolescence also provide
higher resilience and better mental health later in life.128 In addition,
it has recently been shown that thinking back to positive life
experiences has a protective effect against the development of
depression in teenagers with a history of early life stress.129 Research
into the physical long-term effects of a divorce or an out-of-home
placement in alternative care (i.e. foster care) has been carried out to a
very limited extent. A warmer bond between mother and child after a
divorce predicted a less strong cortisol response fifteen years after the
divorce.130 Only the degree of warmth as reported by the child itself,
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and not as reported by the mother, was related to the long-term stress
response. This finding is directly relevant for legal proceedings,
because it argues for hearing the child itself (instead of one of the
parents only) – as the child gave the most accurate description of the
relationship with the mother.
All in all, children are vulnerable when it comes to exposure to
stressors (such as possibly having a child conversation or having their
own legal entry). However, certain environmental factors and child
traits can help children to better cope with stress, such as the feeling
of being in control, maintaining close friendships with peers and being
able to reinterpret and control thoughts and behaviour. In addition,
children have mixed rather than exclusively positive or negative
feelings about participation in a court case,131 whereby the negative
aspects (i.e. stress and/or loyalty conflict) do not outweigh the
importance of participating (i.e. being in control, being taken seriously
and the wish to matter).132133

4 Children’s Participation in Court: Room for
Improvement?
Article 12 CRC reflects the child’s right to be provided the opportunity
to be heard in any proceedings affecting the child.134 States parties to
the CRC, such as the Netherlands, are given much leeway in how to
implement this children’s right and whether or not to use age limits as
a means to define which children should be deemed capable of
forming their own views. Still, the CRC Committee discourages states
parties from introducing age limits in either law or practice that would
restrict the child’s right to be heard. The CRC Committee emphasises
that children’s capability to express their own views should be
determined on a case-by-case basis and this requires an individual
assessment of each individual child. When age limits are used, this
should not be an absolute impediment and should not hinder younger
children who are capable of forming their views from being heard. The
CRC and the CRC Committee have not taken a stand on whether
children should have locus standi in legal proceedings and be able to,
independently of their legal guardians, initiate legal proceedings or
file an appeal.
In the Netherlands, age limits in civil law proceedings are common
ground, both regarding the right to be invited to be heard in court and
the right to initiate proceedings. As mentioned earlier, children are
deemed to be legally incompetent in civil law proceedings, but many
exceptions to this rule were introduced in Dutch legislation in the past
few decades – without a common approach to children’s procedural
rights in civil law – and this has led to a complicated, fragmented civil
law system. Nevertheless, in Dutch criminal law and administrative
law, other perspectives are found regarding the child’s procedural
rights. In administrative law, the child’s capability to express his or
her own views is assessed on an individual basis, and in criminal law,
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child suspects have a stronger procedural position. It, therefore, seems
that these legal contexts envisage diverse child images with differing
considerations of the child’s evolving capacities and competency.
Several research reports about the child’s procedural position in
family law of the past few decades have instigated parliamentary
discussions about improving the child’s position, but, time and again,
from the perspective of the Dutch legislator it was stressed that
children should be represented by their parents or other legal
guardians and when this is impossible due to a serious conflict of
interests, the court can appoint a guardian ad litem for the child. In
civil law, no law amendments were deemed necessary to give children
locus standi or lower age limits, for example, the age limit of twelve
years of age for being invited to be heard in court in family
proceedings.
In this article, we have presented relevant neuropsychological insights
that can enrich reflections upon current age limits and possible
improvements, not only for Dutch civil (family) law, but also for any
country using age limits in legislation for children’s procedural
position. We have stated that adolescence starts with the onset of
puberty, a hormonal process that is related to brain development and
emotional processing, and already starts – on average – at age eight in
girls and nine in boys. It is important to recognise that these
developmental effects are initiated way before the age of twelve. To
obtain realistic predictions about the cognitive (and social-emotional)
capacities needed to weigh different arguments, form an opinion,
make a decision and oversee the consequences of that decision, it is
important to be aware of the general developmental patterns of the
underlying neuronal systems of children. The development of
understanding and producing complex sentences usually begins some
time before the child’s second birthday and is largely complete by age
four. Studies have shown that ‘theory of mind’ skills develop in infancy
by the age of five to six years but continue to fine-tune into the teenage
years. These findings imply that the age limit of twelve years to invite
children to be heard in court in family law proceedings is no longer
tenable. However, it is important to note that there are substantial
individual differences in cognitive abilities and that there is no such
thing as ‘pure’ cognition: an opinion or decision is – regardless of age
– affected by the level of emotional arousal, motivation and social
context.
Emotional processes and social context can influence cognitive
functioning and decision making across adolescent development.
From a neuropsychological perspective, the concepts of autonomy and
well-being, resistance to pressure and stress are relevant for a further
reflection on age limits. As mentioned earlier, research findings show
that rewards are a strong motivational incentive for (young)
teenagers; having a free choice or the feeling of being able to exert
control over decisions makes the brain more resilient in negative
settings and possibly also increases performance. On the other hand,
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if adults violate the sense of respect and autonomy of young
adolescents by not taking them seriously, this can lead to decreased
self-esteem and self-image and behavioural problems. This implies
that taking children seriously by being heard in court is highly
rewarding and essential for their well-being. In addition, brains of
children react strongly to feelings of exclusion, like not being heard in
civil proceedings that directly affect the child. Most children indicate
that they want to be heard by a judge,135 but nevertheless children
under the age of twelve years are hardly ever heard in Dutch family
law proceedings. This often seems to be based on the assumption that
child hearings in court are stressful and that young children are
insufficiently resilient.
Scientific research shows that children are indeed vulnerable when it
comes to exposure to stressors, such as a child hearing in court.
However, certain environmental factors and child traits can help
children to better cope with stress, such as the feeling of being in
control, maintaining close friendships with peers and being able to
reinterpret and control thoughts and behaviour. In addition, children
have mixed rather than exclusively positive or negative feelings about
participation in court proceedings, whereby the negative aspects do
not outweigh the importance of participating. It is, therefore, evident
that even though participation in family law proceedings will lead to
stress for children, this is no excuse to not let them participate in
court, and protective factors are important for children to better cope
with stress.
Overall, it should be noted that models of brain development do not –
and cannot – specify at which age a child is fully capable of
independent decision making or forming an authentic opinion. First,
these complex cognitive processes are hard to measure using a task
suitable for MRI. Second, there are many individual differences
between children, and studies on brain development merely provide
insights into average patterns of development across large samples.
Third, besides biological factors like the brain, environmental factors,
or social context, influence (cognitive) functioning. For instance,
under emotionally arousing situations, adolescents may be more
prone to be influenced by affective states, whereas under emotionally
calm situations, they are more prone to make cognitively driven
choices.136
In conclusion, what can we learn from these neuropsychological
insights in light of age limits for children in civil law? There are no
easy answers to this question. Neuropsychological insights reveal that
an age limit of twelve years for children to be heard in court is not only
arbitrary, but also unnecessarily restrains children’s right to be heard
in proceedings to an extent that is not legitimate. Children younger
than twelve years of age are also competent and with a child-friendly
system, including support factors, can be considered capable of
forming their own views. Besides their capacities or competency to
form and express their own views, taking children seriously in the
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courtroom is highly rewarding and essential for the child’s well-being
and can help avoid feelings of exclusion that lead to damage for the
child.
With regard to the child’s procedural position to initiate proceedings
and file and appeal as an autonomous party to the proceedings, one
could wonder if the neuropsychological insights that were presented
in part 3 also lead to the conclusion that children should have locus
standi and be given the right to autonomous party status. We are
more reluctant to conclude likewise, since expressing one’s voice when
being heard in court and independently initiating family proceedings
seem to differ with regard to the impact of decision for the child. We
recommend further research from a multidisciplinary perspective.
When considering the right to be heard, we are confident that the
current age limit in Dutch civil law should be lowered. From a
neuropsychological perspective, the best option would be to
individually assess each individual child and determine his or her
competency on a case-by-case basis. Nevertheless, using age limits has
the advantage of a clear system in which the judiciary does not have
the burden to organise a system for individual assessments, but can
focus on inviting all children from a certain age to be heard in court.
As long as an age limit gives room to include children under the age
limit who are competent and wish to be heard, age limits are
permitted. We, therefore, recommend from a legal perspective that the
Dutch age limit for hearing children in court in family proceedings
should be lowered to at least eight years. With regard to other age
limits in Dutch civil law that were mentioned earlier, a thorough
review is necessary in order to decide about the child’s possibilities to
independently start proceedings or file a complaint in cases of
separation, divorce and custody and in cases of child protection and
out-of-home placement. This includes a thorough reflection on
possible forms of support or (legal) representation in court for
children, who now hardly ever have any possibilities to be legally
represented in family law proceedings.
We hope to have clarified that scientific collaboration between the
disciplines of law and neuropsychology is fruitful and crucial when
children who experience legal proceedings are concerned. The
legislature can no longer deny scientific neuropsychological insights
and will have to embrace collaboration with social sciences.
Nevertheless, neuropsychological findings will not offer any clear
blueprint for new legislation regarding children in legal proceedings
nor give a clear answer to legal questions about how to define certain
groups of children, since every child is different and needs to be
approached as an individual with specific characteristics. It is not
always possible to bridge the gap between various disciplines. Still, it
is worthwhile getting to know each other and trying to build the
contours of a bridge. There is still much to learn and much to be
gained when reflecting upon children in court proceedings. Striving to
effectively implement Article 12 CRC in order to better hear children
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themselves in court proceedings should involve further
multidisciplinary scientific collaboration and integration of scientific
findings across multiple domains.
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